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CPI Nl ON AND ORDER

Bot h respondents have appealed fromthe oral initial
deci sion issued by Adm nistrative Law Judge Jerrell R Davis at
t he conclusion of an evidentiary hearing held in these
consol i dated cases on Decenber 9, 1992.%' |In that decision, the
| aw judge affirmed orders suspendi ng both respondents' pil ot

certificates based on their failure to conply with an air traffic

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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control (ATC) altitude clearance, in violation of 14 CF. R
91.13(a) and 135.21 (both respondents) and 91.123(a) (respondent
Mcl ntosh only).? Actual suspension of the certificates was
wai ved pursuant to the Aviation Safety Reporting Program ( ASRP)
For the reasons discussed bel ow, we deny both appeal s.

Thi s incident occurred while respondent Ml ntosh served as

the non-flying pilot-in-conmand and respondent Spriggs, acting as

co-pilot, operated the controls of the aircraft on United Express

2 Section 91.13(a) provides:
8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess
or reckless manner so as to endanger the life or property of
anot her .

Section 135.21(a) provides, in pertinent part:
§ 135.21 Manual requirenents.

(a) Each certificate holder, other than one who uses only
one pilot in the certificate holder's operations, shal
prepare and keep current a manual setting forth the
certificate holder's procedures and policies acceptable to
the Adm nistrator. This manual nust be used by the
certificate holder's flight, ground, and mai nt enance
personnel in conducting its operations.

*

* *

Section 91.123(a) provides:
8 91.123 Conpliance with ATC cl earances and instructions.

(a) When an ATC cl earance has been obtained, no pilot in
command may deviate fromthat clearance, except in an
energency, unless an anended cl earance is obtained. A pilot
in command may cancel an IFR flight plan if that pilot is
operating in VFR weat her conditions outside of positive
controlled airspace. If a pilot is uncertain of the neaning
of an ATC cl earance, the pilot shall inmediately request
clarification from ATC.
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flight 2465 (operated by WestAir Commuter Airlines, Inc.) enroute
from Medford, Oregon to Portland, Oregon. As the non-flying
pilot, it was Captain MIntosh's responsibility to conmunicate
with ATC, to enter assigned altitudes into the aircraft's
altitude alerter device,® and to ensure that co-pilot Spriggs was
aware of all ATC altitude clearances. Pursuant to the WestAr
operations manual, both pilots were required to "nake altitude
awareness a very high priority at all times,"” and to give primary
consideration to maintaining altitudes specified in ATC
cl earances. (Exhibit CG9.)

The record indicates that, shortly after departure,
respondent Ml ntosh acknowl edged an ATC cl earance to clinb to
14,000 feet, and entered this altitude into the altitude alerter.

It is clear fromunrebutted evidence in the record that the
flight deviated fromthat clearance and ascended to 14, 700 feet
before the error was corrected, resulting in a |loss of standard

separation with another aircraft.? The |aw judge concl uded t hat

® The altitude alerter is designed to sound a tone 250 feet
before reaching the pre-set altitude, and again at 250 feet after
passing through it. Respondent Mlntosh testified he was unabl e
to hear the tone emtted fromnost of the alerters used on the
conpany's aircraft and, accordingly, used the device primarily as
a visual rem nder of the assigned altitude. Co-pilot Spriggs
stated that he was able to hear the tone but took the position
that the tone had not sounded because, subsequent to the admtted
14, 000 foot clearance, respondent Ml ntosh entered 16, 000 feet
into the device.

* Though respondent Spriggs asserted at the hearing that he
recall ed hearing an intervening clearance to 16,000, the | aw
judge found this testinony to be patently inconsistent with the
tapes and the transcript of relevant ATC communi cati ons.
Respondent Spriggs does not pursue this position on appeal.
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respondents failed adequately to nonitor their altitude and their
conpliance wth the ATC cl earance, and indicated that, regardless
of the explanations offered by respondents, the result reflected
| ess than the highest degree of care.®> (Tr. 324.)

Respondents, who are represented by separate | egal counsel,
make divergent argunents on appeal. Respondent Ml ntosh
essentially denies that he breached the applicable standard of
care, and argues that he was entitled to rely on his co-pilot to
conply with the clearance while he (MIlntosh) was engaged in what
he characterizes as another essential safety duty. Respondent
Spriggs, on the other hand, does not directly address the
ci rcunst ances of the deviation but, rather, bases his appeal on
an all egedly inadequate di scovery response by the Adm nistrator,
and on alleged deficiencies in the Admnistrator's evidence
regarding a required ATC notice to the pilots of the deviation.

The appeal s are addressed separately bel ow.

Pi |l ot -i n-command Ml nt osh.

Respondent Ml ntosh has mai ntai ned t hroughout this
proceedi ng that the altitude deviation occurred while he was
dealing with a passenger who had approached hi m and asked whet her
she coul d change seats, and attributes his failure to nonitor the
co-pilot's conpliance with the clearance during that time solely
to that distraction. Respondent Ml ntosh conceded that he

probably did not nmake altitude call-outs at 1,000 feet and 500

®> The law judge's reasoning is consistent with that in
Adm nistrator v. Frederick and Ferkin, NTSB Order No. EA-3600
(1992).
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feet prior to reaching the assigned altitude,® as required by the
West Air operations manual, but attributed this |lapse as well to
t he passenger distraction. He notes that there is no requirenent
for flight attendants on the 19-passenger aircraft used in this
operation and, hence, conpany policy dictates that the non-flying
pilot is responsible for responding to passenger needs, problens,
inquiries, etc. Indeed, there was unrebutted testinony that the
conpany- approved pre-flight passenger briefing actually
encour ages passengers to address any questions or problens they
may have to the pilots in the cockpit. MlIntosh characterizes
this as an essential duty related to flight safety which required
his inmedi ate attention,’ and argues that he was entitled to rely
on his co-pilot to properly performhis duties while he was
engaged in this activity.

We have often enphasized that the pilot-in-command of a
passenger-carrying flight in air transportation is held to the

hi ghest degree of care.® Consistent with this high degree of

® It is evident fromthe record that respondent Ml ntosh
also failed to conply with the conpany operati ons manual by
calling out the aircraft's altitude 100 feet after passing
t hrough the assigned altitude.

’ Respondent Ml ntosh asserts that a "passenger may
concei vably wish to report snoke, fire, ice, nmechanical problem
heart attack or other nedical problem or even crimnal activity"
(App. Br. at 24), and mmintains that each passenger inquiry nust
be presuned to be a potential energency. He also clains that he
coul d not have known the nature of the passenger's problemin
this case until after he took the tinme to turn around, renove his
headphones, and |listen to her request.

8 See Administrator v. Dillon, NTSB Order No. EA-4132 at 5
n. 12 (1994), citing Admnistrator v. Baughman, NTSB Order No.
EA- 3563 at 3, n. 7 (1992), and Adm nistrator v. Muore, NTSB O der
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care, it is not unreasonable to expect such a pilot to
appropriately prioritize, and fulfill, conpeting duties. As we

made clear recently in Admnistrator v. Dillon, NTSB O der No.

EA-4132 at 4 (1994), the pilot-in-command has both a general
duty, as articulated in our case law, to nonitor the safety of
the flight; and a specific duty, pursuant to section 91.123(a),
to insure conpliance with ATC altitude cl earances. Further, as
in Dillon, respondent in this case also had a conpany-i nposed
duty to nonitor and call out the aircraft's altitude as it
approached its assigned altitude and to call out any deviation
fromthat altitude

Common sense indicates, and our case |law confirns, that a
pilot's duty to nonitor altitude during ascent and descent to
i nsure conpliance with an ATC clearance is fundanental, and
certainly among those nost vital to flight safety.® This is so
regardl ess of whether the altitude change occurs during a
"critical phase of flight," as that termis used in 14 C. F. R
135.100.° Responding to a passenger inquiry, unless clearly of

(..continued)
No. EA-3946 at 6, n. 14 (1993).

°® See Administrator v. Dillon, NTSB Order No. EA-4132
(1994); Admnistrator v. Frederick and Ferkin, NTSB Order No. EA-
3600 (1992); and Adm nistrator v. Van Val kenberg, NITSB Order No.
EA-3281 at 7 (1991).

10 Section 135.100 (known as the "sterile cockpit rule")
prohi bits crewnenbers fromengaging in or permtting any
distracting activity during a critical phase of flight. Critical
phases of flight include all ground operations involving taxi;
takeof f and |l anding; and all other flight operations conducted
bel ow 10, 000 feet, except cruise flight. 14 CF. R 135.100(c).

Respondent argues that section 135.100 cannot be extended to
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an urgent or energency nature, cannot take priority over this
fundanental duty. Though respondent woul d have us believe that
he had no choice but to hear the passenger out and respond to her
request -- a process which, by respondent's own estimation,
consunmed at |east 45 seconds® -- we agree with the FAA inspector
who indicated that, under those circunstances, such a | engthy
response was unwarranted and unwi se.'® In sum we cannot agree
t hat respondent Ml ntosh was justified in abandoning his duty to
monitor the aircraft's altitude while it was in a clinbing node,
sinply so that he could respond pronptly and courteously to a
passenger's request.

As for respondent Mlntosh's claimthat he cannot be faulted
for any | ack of attention because he noticed the deviation
i mredi ately upon turning back to the instrunent panel after his
di scussion wth the passenger, and instructed co-pilot Spriggs to
correct the error even before ATC remi nded the crew to "maintain
[ 14,000]" (App. Br. at 9-10, 23), we note that the record
(..continued)
phases of flight other than those specified in that rule except
t hrough formal rul emaki ng. However, our decision in this case
does not constitute an extension of the sterile cockpit rule.

1 Assuming, as respondent's testinony suggests, that the
passenger occupied his attention fromthe tinme they passed 13, 000
feet (when he woul d have been required to make the 1, 000-f oot
call-out) until they had reached 14,700 feet, at a clinb rate of
1, 100-1, 200 feet per mnute, the distraction actually would have
| asted approximately a mnute and a half.

2 The inspector suggested that respondent could have
of fered an abbrevi ated response to the passenger's question, or
si nply advi sed her that he was busy at the nonent. (Tr. 155-56.)

He also inplied that, in respondent's place, he m ght have nade

no response at all until after the assigned altitude had been
safely reached. (Tr. 158, 160, 168-69.)
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provides little support for this version of the events. |ndeed,
Mcl ntosh's recol l ection was directly contradicted by the
testinony of co-pilot Spriggs, who testified that the first
i ndi cation he had of the deviation was "[w hen the controller's
voi ce canme on and said . . . maintain [14,000]." (Tr. 255-56.)
In an apparent attenpt to reconcile the differing accounts, the
| aw j udge recall ed MclIntosh for further questioning. Wen
Mclntosh insisted that Spriggs' testinony indicated that he
(Spriggs) reacted sinmultaneously to ATC s rem nder and to
Mcl ntosh's conment on the altitude deviation, and opined that --
contrary to Spriggs' own testinony -- Spriggs heard and reacted
to Mclntosh before he reacted to ATC, the | aw judge stated that
he was beginning to question the credibility of MlIntosh's
testinmony in general. (Tr. 279-83.)

Finally, we note that this flight's responses to radio
transm ssions from ATC al so tend to suggest that it was ATC which
first alerted the crewto the deviation. The transcript of
communi cations indicates that ATC s first notification to the
flight of their deviation ("Sundance [2465] naintain [14,000]")
was net with an inmmediate "Yes sir," presumably from respondent
Mcintosh. It was only in response to the second ATC transm ssion
("Sundance [2465] say your altitude"), which cane six seconds
after the first, that respondent Ml ntosh stated "Uh fourteen
four we're correcting sir." (Exhibit C2.)

Respondent Ml nt osh makes several other contentions, none of

whi ch warrant serious di scussi on. He clains that a remand i s
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requi red because the law judge failed to address his "reasonabl e
reliance" defense. However, to the extent that the doctrine of
reliance is applicable to this case, we think the |aw judge's
decision can fairly be read as rejecting respondent’'s cl ai ned
reliance as unreasonable. Nor do his conplaints regarding the
sufficiency of the evidence and the Adm nistrator's discovery
responses in this case provide any basis for disturbing the
initial decision.

Co-pil ot Spriggs.

Faulty ATC tape. During pre-trial discovery, the FAA
provi ded respondents with a copy of the re-recordi ng of rel evant
ATC transm ssions. At the hearing, when the original re-
recordi ng was played, it becane evident that certain
transm ssions on the tape supplied to respondents were poorly
reproduced and, during one section |asting approxi mately one
m nute and 15 seconds, totally inaudible. Respondent Spriggs
asserts that this amounted to willful non-conpliance with
di scovery, and conpl ains that he was prejudiced thereby in that
he based his defense on the tape he was given. Specifically,
respondent Spriggs clainmed at the hearing that he believed he had
heard an ATC clearance for his aircraft to ascend to 16, 000 feet,
and that this alleged cl earance was received during the mnute
and 15 seconds which appeared on his tape to be blank. The
original re-recording introduced by the Adm nistrator (Exhibit C
1) nmade cl ear, however, that during the disputed tine period ATC

had not issued thema clearance to that |evel, but had only
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instructed respondents' flight to "expect higher to [16,000] in
about two mnutes . . . " (Exhibit C2.) Respondent asks us to
sanction the Adm nistrator's all eged non-conpliance with
di scovery by reversing the initial decision and dism ssing the
conplaint in this case. In our judgnent, the Admnistrator's
failure to provide respondents with a better tape recordi ng does
not amount to the sort of contumaci ous conduct we have found

8 There is no issue of non-

deserving of sanctions in the past.?
conpliance with a discovery order, as one was not issued in this
case, nor does the record support a finding that the
Adm nistrator's discovery lapse in failing to ensure the adequacy
of the tape was deliberate. Furthernore, inasnuch as all the
transm ssions critical to establishing the deviation were present
on the tape provided to respondent, we agree with the
Adm ni strator and the |aw judge that respondent was not
prejudi ced by the absence of other, essentially extraneous,
transmi ssions on the tape. '

In sum although the Adm nistrator's production of the
faulty tape m ght have provided grounds for a continuance so that

respondent Spriggs could re-evaluate his defense, it does not

warrant the drastic action requested.

13 Administrator v. Henry, 5 NTSB 858 (1985); Petition of
Seil er, 3 NTSB 3327, 3329 (1981).

Y W note that, even after hearing the original re-
recording at the hearing, respondent persisted in his claimthat
he had heard a cl earance to 16,000 feet, and conceded that his
recol l ecti on was not supported by either of the tapes or by the
transcript of ATC transm ssions. (Tr. 265-68.)
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ATC notice of the deviation. Respondent Spriggs also
chal l enges the Adm nistrator's alleged failure to prove by
conpetent evidence that ATC followed its own policy by giving
respondents notice of the deviation using standardized

t er mi nol ogy, *°

and clains that this alleged failure warrants
reversal of the initial decision. Specifically, respondent
argues that the law judge inpermssibly relied on doubl e hearsay,
and inproperly allowed the Adm nistrator to recall a w tness.
This argunent fails for several reasons.

The issue of ATC notice was never raised by either
respondent in this proceeding, but was raised for the first tinme
by the | aw judge when, at the conclusion testinony by the
Adm nistrator's ATC witness, the | aw judge inquired whether the
required notice had been given. (Tr. 109-13.) The w tness
i ndi cated that she would have to call her office to ascertain
fromfiles kept there whether the notice had been given.

Foll owi ng the lunch break the Adm nistrator recalled this wtness
and she testified that, upon calling her office, she was told
that official paperwork there confirmed that the proper notice
was given. W think the Adm nistrator presented sufficient prinma

faci e evidence to support a finding that the required notice was

given.' This evidence remains unrebutted, as neither respondent

1> See Administrator v. Brasher, 5 NTSB 2116 (1987).

® W note our recent ruling that doubl e hearsay may be
admtted and relied upon in our proceedings, if there are
sufficient indicia of reliability and the interests of justice
will best be served by its adm ssion. Adm nistrator v.
Repachol i, NTSB Order No. EA-3888 (1993).
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has made any claimthat the required notice was not given.'

In any event, given either respondent's failure to notify
the Adm nistrator this issue would be contested, they cannot
fairly claimthat the evidence produced was too weak.

Finally, we note that even if the proper ATC notice was not
given, it would not change the result in this case, since
respondents have already been granted a waiver of sanction
pursuant to the ASRP. W have nmade clear that the renedy for
non-conpliance with the notice requirenent is to inpose no
sanction for the violation, not dismssal of the charges.

Adm nistrator v. Ridpath, NTSB Order No. EA-3068 (1990).

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondents' appeals are deni ed;
2. The initial decision is affirmed; and
3. The suspensions of respondents' pilot certificates, with
wai ver of penalty, are hereby affirned.

VOGT, Chairman, HALL, Vice Chairman, LAUBER and HAMMERSCHM DT,
Menbers of the Board, concurred in the above opinion and order.

17 Respondent Spriggs' challenge on appeal is a purely
evi dentiary one.



